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WISCONSIN PATIENTS COMPENSATION FUND

REPORT TO THE JOINT LEGISLATIVE AUDIT COMMITTEE

INTRODUCTION

At its meeting of February 24, 1993 the Board of Governors of the Wisconsin Patients
Compensation Fund (Fund) formed a Special Committee to respond to the findings of the Joint
Task Force formed by the State Medical Society of Wisconsin (SMS) and the Wisconsin Hospital
Association (WHA) to study the Fund’s purpose and operations.

At its meeting of September 22, 1993 the Board expanded the charge of the Special Comxruttee
10 include responding to concerns ra:sed by the Wisconsin Leglslatrve Audit Bureau inits re:port
on thc Fund’s ﬁnanf;ial condmon as of Iune 30, 1992

The Speczal -Co_mmmec was compnscd of six members, all of whom also serve on the Fund’s
Board of Governors:

. Wayne Ashenberg, Chairperson
Insurance Industry Representative

_* Mark Adams
©~ State Medical Society

o 'Pi'Wﬂham McCuSker ol :
 'Wisconsin Academy of Trial Lawyers'

* Michael Shoys
'Wxsconsm Hospital Assoczanon o

] Sondm- _St_l_-e_cke_rt
Public Member

* Jack Strong, M.D.
Public 'Member

Also participating in the Special Commltiee meetings were Danferd Bubolz, Andrea Nelson and
Thomas Ryan (representatives of the Fund), Nancy Rottier (Research Director for the Wisconsin
Academy of Trial Lawyers), Thomas Daley (Wausau Insurance Group, the claims administrator
for the Fund), and Robert Sanders and Chad Karls (representatives of the Fund’s consulting
actuaries, Milliman & Robertson, Inc).



The Special Committee met seven times in preparing its report to the Joint Legislative Audit
Committee:

* QOctober 13, 1993;

'* November 17, 1993;

e February 9, 1994;

* March 23, 1994;

* April 26, 1994;

. Ma}' 24, 1994; and

» June 9, 1994 (via teleconference).

Minutes of these meetings are attached as Appendix A.

This report is intended to summarize the Committee’s findings and recommendations, and to
highlight the key points of its deliberations. Additional background information and supporting
documents are avaﬁable from Fund mamgement

'.SUMMARY & RECOI\'[MZENDATIONS

During its discussion, the Committee was guided by two major considerations. The first was
the SMS/WHA Joint Task Force recommendation that the basic structure of the Fund be
- maintained, as ref}ected in the following excerpt from their report:

"Qur Task Force recommends that in today’s environment, considering the
Fund’s deficit and the status of tort reform efforts, the existing basic
structure of the Patients Compensation Fund be continued. While it is not
our recommendation to discontinue the Fund, we did discuss the
implications of doing so. We believe the benefits of the Fund currently
outweigh the deficiencies. We believe that the deficiencies can and should
be addressed within the Fund structure as it exists today. We also recogmze
that enactment of meaningful tort reform could impact on the need for the
Fund or allow 31gmficant changes to be made to it at some time in the
future.”

The Committee’s second major consideration was previous actions taken by the Board of
Governors regarding the intent of the Fund, including:



e Maintaining an injured party’s right of recovery, whlch mcludes the unlimited nature of the

Fund

* ‘Recognition of the national concern regarding the inflationary nature of health care costs;

* Providing full funding for all current and future liabilities of the Fund, recognizing that the
Fund deficit '_is_ to be addresse_:d as a io_ngwterm issue; and

. M:mmxzzmg the administrative burden and the cost to the citizens of the state of Wisconsin
in the operatlon of t,he Fund '

Within this framework, the Comumittee is ‘making four recommendations, each intended to reduce
the Fund deﬁc;t and/or mlprave the Fund’s operauons

Recommendation 1:

Recommendation 2:

Recommendation 3:

Impiement a 25 year Amortization Schedule to Retire the Deficit

~In recorumending ‘that the Fund implement a 25 year amortization

schedule, the Committee proposes an approach that would include long-
term conslstent and direct deficit reduction. By implementing an
amornzatzon schedule the Fund would be able to continue to offer
OCCUTTENCE coverage. Furthérmore, the administrative reqmremcnts of
unpiementmg an amortzzauon scheduie would be manageable given the
Fund’s current. staffing constraints. “The Special Committee voted

unammousiy in recommendmg the amoruzauon scheduie -

Introduce a Cap on Non-Economic Damages of $250 000

In recommending that a cap of $250,000 be mposed On NON-ECONOMIc

damages, the’ Commitiee proposes “a change in the statutes that they

believe would address an elemental and necessary change in the tort
system for resolving medical malpractice ‘claims. In changing the
statutes to impose a cap on all claims that have not yet been Jiled, this
provision would reduce the existing published deficit which reflects alt
claims that have occurred regardless of whether or not they have been
filed. The Special Committee voted to support recommending a cap on
non-economic damages of $25{} 000 with Mr. McCusker casting a
dlssentmg vote.

Pursue Statutory Changes to Allow for Periodic Payments of Future
Medlcai Expenses



" In recommending that future medical expenses be paid on. an as
incurred basis, the Committee proposes a change in the statutes that
they.believe would benefit both the patient and the Fund. . The patient
would bepefit by receiving medical payments for as Iong as needed,
and thercby not taking -on the risk of exhausting. the amount received

 viaa setﬁcment The Fund should benefit by, not, havmg to_pay out
future medacai expenses ina lump sum payment and thus preserving its
asset base (and. potentzal investment mceme) Furthermore, .if the
patient does not live as long as anncxpated or actual medlcal expenses
fall short of expected levels, the amount of. ‘money that is set aside to

_pay for the patient’s. antacapated future medical expenses would revert

"back to the Fund. The Special Committee voted unanimously in

: recommendmg the per;ochc payment prev:szon for future medical
.__expenses : : R : :

Recommendation 4:  Pursue Statutory Chang% to Impose a Minimum Fee Level

_ In recommendmg that a mnumum leve] be set on Fund fees, the

_ Commxttce PIoposes a sta{utory change that would help to ensure that

the deficit would not increase in the future. The minimum fee level

wouid be set equal to the actuanally dctermmed break-even fee level

~ as approved by the Board of Govemors The Spec1ai Comumittee voted
' _unammonsiy n recommcndmg to nnpose a mimmum fee: level

BACKGROUND
The first charge of the Special Committee was to address the issues raised by the State
: Medzcal Soc;ety/ Wiscmzsm Haspztai Assocwtwn Jomt Task Force Repoﬂ _

.In ea.rly 199} the State Med;cai Somety (SMS} and thf: Wzsconsm Hcspltal Association (WHA)
formed a Joint Task Force to study the Wisconsin Patients Compensation Fund. The Task Force
was broadly chargcd to examine all aspects. of the purpose and operations of the Fund.

In January of 199@ the Task Fcrce relcased its. “Rep{)rt and Identification of Issues for Study”
(attached as Appendix B). While the Task Force recommended that the basic structure of the
Fund be maintained, it also identified 17 issues for potentlai improvement in the Fund’s
operation. This list of 17 issues was categorized into four major areas of concern:

s Tort reform is a key system modification cssent:al to stabzlme medlcal habzhty premmms and
awards and should be strongly supported. Spec1ﬁca}ly, a cap on non-economic damages, a
shortened statute of limitations to two years, and a system of periodic payments should be



pursued. In addition, the Board should re»evaluate the vaine and acce;;tablhty of some form
of panc} system for resoiunon of dxsputes '

¢ The Board should address meqmnes and 1nconsxstenc1es in Fund costs and access to Fund
coverage. Spemﬁcaily, the Board should examine the foliowmg areas fmm the perspecuvc
of falrness somal nnpact and actuanal soundness '

The availability and cost of Fund coverage to pa'rt-tixﬁé and temporary practitioners;

v

> '_If_hé' diséOunt’ p'r'o'vid'ed 'to cer'taiii classes of :p'rcvi'ders' (é:xaiﬁple: MCW physicians);

> The apphcablhty of maﬁdatory Fund covcrage to currentiy me}lglble ciasscs of pmvxders

» -_.Thc avaﬂabxhty a;nd cost of Fund covcrage for governmental entlixes or the;r employees

> The Jusﬁﬁt:atwn for four versus more fee categones for physxczan provaders, a.nd

> 'f'he avaiiabziity and cost of Fund ceverage for those provsders cevered by Fund corporate
coverage but who are not mdavxdually assessed

* The Board should study the beneﬁts and adverse mphcatlons of makmg chauges to the Fund
structurc spec:ﬁcally o

> Movmg the pnmary covcrage leveis from $4(}O GOO £o $1 mﬂhon or
> Imposmg caps on Fund ccverage and
* The Board should seek. reguiar customer mput about thc aémmstranve effecuveness and

responsiveness of the Fund.. Sufﬁment ﬁnanc;al and support resources should. be provided
to enable the Fund to meet and ant:mpate its customcr needs and cxpectanons

The second charge o_f the Speczal C’ommzttee was to prepare a report respondmg to the
W’sconsm Legzslarwe Audit Bureau s concern regardmg the Fund deﬁczt :

By statute, ‘the Wxsconsm uglslaﬁvc ‘Audit Bureau: (LAB) is’ responsz’oie for conéuctmg a
financial audit of the Fund at least once every three years. In July of 1993, the LAB released
its report (attached as Appendix C) covering the Fund’s three fiscal years July 1, 1989-90,
July 1, 1990-91 and July 1, 1991-92. While the LAB was able to issue an unqualified auditor’s
report on the Fund’s financial statements’ fairness of presentation, it did express concerns
regarding the Fund deficit:

f L O
A



"One of the most 81gmﬁcant concerns facmg the Fund is an accountmg deﬂczt

which reflects the approximate amount that would not be available to pay estimated

~ claims if the Fund were to cease operations and collect no additional fees.

_Although the deﬁczt declined to $71.7 million at the end of fiscal year 1990- 91 after

* reaching a highof $122.7 million in fiscal year 1987 88 it again | reversed dlrectxon

and increased to $79 million in fiscal year 1991-92, and it is likely to continue
increasing in the future unless additional steps are taken. :

Some argue the Fund’s financial picture is not as bleak as the accounting deficit
would suggest because the Fund had a cash and investment balance of over $197
mzl}lon as of June 30, 1992. However, the Fund’s continued ability to increase or
even maintain mvestment balances in'the long term’ ‘becomes uncertain -as annual
amounis paid out in claims increase. The Fund paxd almost $44 million in claims
and related expenses in fiscal year 1991 -92 and ‘is expected to pay almost $49
miilion dm'mg fiscal year 1992-93, -Previously, the largest amount of claims and
related ‘expenses paid-in one year totaled $26 million. Settlements of $7.6 million,
$8.5 million, and $18 million within the last two years, compared to a previous
- high of: $4 8 million, increase the hkchhood of larger ciann payments in the future.

Although it is difficult to prechct thc Fund’s future cash ﬁows because of the
- inability- to . predict future. claim settlements, we project -the Fund’s :cash-and -
investment balance could begin declining within the next 10 ycars and the Fund
could experience cash flow problems within the next 15 to 20 years if current
. claim'trends continue and the health care providers’ -annual fees remain at the fiscal
year : 1993~94 fee level. Althcmgh potenual cash flow: pmblems appear to be a long-
term concern, they will be difficult to address in the fumre unless additional steps
are taken soon to control the accounting deficit. Further, it is unclear what effect
national health care and medical malpractice reform efforts may have on the Fund.
‘However, if the reform efforts eliminate the need for the Fund, the ability to pa}f
“the Fund s exmtmg lxabﬂmes couid become a more medmte concern:

’I’herefore, it is important that the Board of Governors and the Legislamre continue
to monitor and assess the need for measures to address the deficit. The Board is
establishing a study group, which will consist of members of the Board and Fund
staff, to evaluate different alternatives for addressing the deficit. The study group
will be expected .to report 1o the full Board by March 1994, at which time the

. Board will consider what steps to pursue. We recommend the Board of Governors
report the results of its study committee and the Board’s planned steps 1o address
the deficit 1o the Joint Legislative Audit Committee by June 30, 1994. "

As a point of reference, the Special Committee noted that the LAB’s observations were based
on the Fund deficit as of June 30, 1992 of $79.0 million. Since that time, the Fund deficit has
declined to $69.7 million, as summarized below:



June 30-, -1992 R $78 982 081

C June 30,1993 . | 7 70,455,165

June 30, 1994 b 69,688,796*
*Estimated

The Special Committee also noted that the Board of Governors approved:a 7.1% increase in the
fee levels for the Fund’s July-1, 1994-95 fiscal year, which represents the actuarially indicated
break-even fee Ievel Thus no: mcrease in the: deﬁcn is antxc;pated dunng the Jniy i, 1994—95
'ﬁscal year ' ' 2 Lo : . _

ACTI{)NS TAKEN BY THE BOARD T() REDUCE THE DEFICIT

At the Committee’s request, Fund management prepared an historical summary of actions the
Board of Governors has taken to'monitor-and reduce the deficit. - This summary included actions
the Board has taken with regards to:

F ee Ievel mcreases

in nine Gf the last 14 years the Board has adopted a fee lcvgl mcrease in excess of the actuanally
' detcrmmed break~even ievel in an attempt o reduce the deficzt B .

Investment acrzvzly

In February of 1990, the Board sought and received statutory changes which allowed the Fund
greater ﬂexibility in #ts investment ‘practices. - Prior to this change, the Fund’s assets were
invested in short-term, fixed-return, mterest~bear1ng instruments. Since initiating a long-term
portfolio in September of 1990, it is estimated that the Fund’s investment returns: through
March 31, 1994, were $28.3 million higher (including $8.6 million of realized capital gains)
than what would have been earned if all assets had continued to be invested in the short-term
account.

Tort reform

The Board has monitored the effect of the 1985 Wisconsin Act 340 provisions as it reiates toa
noneconomic damage cap and increases in the Fund’s threshold.

Risk Management

As a long-term quality improvement and deficit reduction initiative, the Fund entered into a
contract for risk management consultation in 1990. The Board has recently approved clinical
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strategies for emergency, perinatal, and anesthesia specialties.* The risk management program
is actively reviewing practice areas resulting in high frequency or severity of claims. The
purpose is to' develop: risk. management strategies to effectively modify provider. practices or
behavior to minimize or eliminate these claims. Reduction or elimination of these claims will
help to improve the Fund’s financial position while at the same time improving the quality of
caro for Wisconsin patients. Bl cindhicinths APEOVIE H

Other Administrative Actions

The Special Committee noted that-Fund staffing levels increased in 1992 by two permanent
~positions to- assist :the Fund with its -administrative duties, primarily billing and. certificate
:~compliance matters. ‘Further, the Fund’s operations were converted in1992 to a state-of-the-art,

on-line, computerized provider/claims system. - This new system ‘has greatly improved the
Fund’s operations, including quicker access 10 information necessary for management analysis

and decision-making.. . .

. Based on the .dbové, it is the opinion. of the Special _Committee that the Board has acted

reasonably and responsibly in its attempts to address the deficit. .- =

HISTORICAL PERSPECTIVE ON THE FUND DEFICIT

At the Committee’s request, Milliman & Robertson (M&R) prepared an historical summary of

“the published Fund deficit as of the close.of each fiscal year (attached as- Appendix.D). In

terpreting the history of the published Fund._d_eﬁcii, changes in the deficit from .one year to the

* next are influenced by at least four factors: -

* The relative adequacy of the assessment levels approved by the legislature;

-® Changes in previous actuarial projections of the Fund’s'ultimatc claim costs;

. Changesm interest rate assumptxons, and
. Catéétfophes (ie., }arge" claims such as the Re.a.d'y-”-v. Yap case).

In order to provide the Committee with a more consistent history of the deficit, M&R prepared
a “hindsight” restatement of the deficit, which reflects:

e A consistent set of actuarial projections used across all years (specificaily, the M&R
projections as of September 30, 1993);

* A consistent yield assumption for discounting the unpaid claim liabilities (specifically, the
7.0% yield adopted by the Board for the Fund’s financial reporting as of June 30, 1994); and

e The impact of large claims assigned to the fiscal year in which they occurred, rather than the
fiscal year in which their impact emerged.



The hindsight restatement of the Fund deficit indicates that the Fund deficit peaked at $122.6

‘million as of June 30, 1986 and steadily declined from that “point through June 30, 1992. While

the hmdsxght deficit did increase by $5.2 million during the July 1, 1992-93 Fund year and is
projected to increase by $5.8 million during the July 1, 1993-94 Fund year, it is M&R’s opinion
that the pro;;ccted Fund deficit of $69.7 million as of June 30, 1994 is primarily attnbutable to
the Fund’s ﬁrst 11 years of operatlon (1 e., from mcepuon through June: 30 1986)

M&R identified at least four factors that led to the accumu!atlon of the hmdsxgh{ cieﬁcn of
$122.6 million as of June 30, 1986: o

* At inception, the Fund’s financial statements were maintained essentially on a “cash flow”

_ basis. In March of 1980 the statutes were revised to require the Fund’s balance sheet to
reflect a full accrual of its, ‘unpaid_ claim liabilities, discounted to their present value. Thus,
it is important to recognize that until March of 1980, the Fund’s financial statements did not

.. reflect any deficit due to the thenmpercezved ‘pay as.you go” nature of the Fund. M&R’ -
analysis. indicates that, on a hindsight basis, and based on the current accounting guldelmes
the Fund deficit had grown to $48.9 million by June 30, 1980; N

* At inception, the Fund’s fee levels were established based on a percentage of the rates
charged by the Wisconsin Health Care Liability Insurance Pian (WHCLIP) for pnrnary
: .cove:rage The fee leveis had {Wo constramts -

> They could uot exceed }.G% of the WHCLIP rates and |
> Thc Fund could rmz accnmulate more than $10 mﬂllon in assets

These stamtory resmctzons were" removed in March of 198{} ‘but M&R bcheves they
conmbuwd to the accumulauon of the hmdsxght def;cn

¢ The ciauns cxper;ence for medzcal malpracuce in Wlsconsm detenorated sxgmﬁcanﬂy from
the Fund’s mceptmn through June 30, 1986. Exchuding the impact of the Ready v. Yap
case, M&R’s prmectxons indicate that the Fund’s claim costs increased by pearly 500%
during its first 11 years, representing an anmual increase of 19%. ~This was driven by an
unexpected surge in the number of malpractice claims filed in Wisconsin, ‘which increased
by 200% between 1975 and 1983. This phenomenon was not isolatedto ‘Wisconsin, as
countrywide summaries of medical malpractice experience reflect a similar pattern; and

e The Ready v. Yap clalm was settled i in May of 1993 for $19.1 million (including defense
costs), which is the largest claim in the Fund’s history.” This ¢laim occurred during the July
1, 1985-86 Fund year, and thus also contributed to the accumulation of the hmdszght deficit
of $122.6 million ﬁlrough June 30, 1986.

After peakmg at $122:6 million as of June 30, 1986, the M&R aaa}ysxs indicates tha{ each of
the next six Fund years’ operations (i.e., the July 1, 1986-87 through July 1, 1991-92 Fund
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;_years) rnade a mgmﬁcant contrxbutwn toward reducmg the deficit. M&R attributes this
maprovemem to at least three. factors

A dramatac s}nft in the claims envrromnent for medical malpractice coverage in Wisconsin,
hrghhghted by a decline in the number of claims being filed. This reductzon in claim
frequency was ‘also occurring on a countrywide basis;

e The benefit of the statutory increases in the Fund zhreshold that occurred on July 1, 1987 and
July 1, 1988 as part of the 1986 tort reform (Wi isconsin Act 340); and '

* The statutory changes in February of 1990 which allowed the Fund greater flexibility in its
~investment practices, 'M&R has estimated that the Fund earned $28.3 'million of additional
) o :_mvestment mcomc thmugh March 31 1994 due 10 th:s stamtcry change

" M&R’s analys;s mdlcates tha{ ﬂ:us pattem of stcady reducuon in the Pund deﬁmt was’ reversed
in the latest two Fund years (3111}' 1,1992-93'and July 1, 1993~94) ‘M&R  attributes ‘this fo the
final fee levels adopted for both of these years being below the “break-even” fee level
mdlcatlons

"'Puzally, in six of the last nine years the ﬁna} fee levels: approved by the leglslature were less
than those recommended by the Board of Governors, and the ‘Committee asked that M&R
estimate what the current Fund deﬁcxt would be 1f the }eglslamre had approved fees during these
years based on:

. The M&R “breakeven recommendauons :

. ’I‘he M&R recommendatxons to'the Underwrz{mg & Acmanal Commlttee 2

* The Underwnnng & Acmanal Commlttee recommendaucns to the Board of Govemors and
- The fee lcvels approveé by the Board of Govemcrs i . o

The tabie below shcws the combined nnpact that the addmonal assessment mcome and

investment income under each set of recommendations would have had on the Fund deficit,
which is estimated to be $69.7 million as of June 30, 1994:

M&R Break-Even $(65,877,000) |
H M&R Recommendation 23,046,000 “
[ Committee Recommendation 28,817,000 I
il Board Recommendation 29,450,000 I

ﬂ Legislative Approval (69,689,000} l{
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In ‘order to properly mterpret the table above, a distinction must be made between the M&R
break-even recommendations versus the other three recommendations. _ The fees implicit in the
M&R break-even recommendation each year were intended 1o kf:ep the deﬁcxt at its then current
level and did not contemplate any deficit reduction. The table above shews that, had the Fund
fees since July 1, 1985 been based on the M&R break-even recommendations, M&R estimates

_the Fund would currently be in a deficit position of $65.9 million. Assummg no change in the
other factors driving the deficit {e g actuarial projections, interest rate assumptions, or iarge

claim settlements) M&R would expect that the ‘projected deficit of $65.9 million be near the
published deficit as of June 30, 1985 of $79.6 million. M&R attributes the difference to changes
that have occurred over the nine vear perlod to the actuarial projections, interest rate
assmnpnons and recent Ia:fge claun acuwty : i e e .

In revzewmg t}ze M&R analyszs, t}ze Commzttee concladed that the. impact of Zeglslatzvel

'_ avemgizt did not conmbute to'the deﬁczt. However, the Comnurtee beheves that it did impede

the Board ’s ability to retire tize deﬁcu‘
EVAL‘{}ATION OF OPTIONS FOR RETIRH\IG THE DEFICIT
In addressmg the issue of deﬁcﬂ reduction, the Joint Task Force chort served as the basis for

the Special Committee’s dlscussxo;}s With this report as. their foundation, the Corﬂnuttce
1écnt1fied eight OPUOI]S for retmng the Fund deficn which are dascussed beiow

Dzscusswn o[ Recommended Ogtwn .

"The Board o:f Govemors tias consxstently taken the posmon that the deﬁcu is a long~term issue;

and the four options recommended by the Committee for retiring the deficit are consistent with
the Board $ posmon

- (‘,’ollect addltiona} fees each year for deficit reduction hasc:d on a long-term amomzaucn
" schedule;

* Introduce a cap on non-economic damages;

* Pursue statutory changes to enable the Fund to pay out future medical 'expenses on a periodic
basis as opposed to a lump sum; and

* Pursue statutory changes so that Fund fees must reflect at least the actuarially determined
break-even fee Jevel.

Three of the four recommended options received the unanimous support of the Special
Committee, while the recommendation relating to capping non-economic damages reflects the
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_majenty opmlon of the Commxttf:e The: Commzttee $ dzscussxon of each of these rccomended
opuons IS summanzed be}ow

Amortiz’atibn Schedule to Retir'e‘ the Deficit

The Commxttee felt that the first optxon for rennng the deﬁcﬁ to be evaluated should be the
easiest to understand and the easmst o unplemcnt Because of this, the Committee asked M&R
to prepare the followmg amortmatmn schedujie to retire the deficit ovcr several umeframes

s . .. ) .. 10817366

o | 6,314,917
25 b 3smosess |
P e “

. *Based on the projected Fund deficit of $69.7 million”

To put these additional fee levels in perspective, in order to retire the deficit i in twcnty -five years
the $3.8 million of additional fees each year represents a 7.4% increase over the current fee
levels. Inother words, if the twenty-five year amortization of the deficit would begin on July
1, 1994 the break-even fee Jevels would have required a 14.5% increase instead of the 7. 1% that
was adopted by the Board of Governors.

If the Fund were to implement an amortization schedule to retire the deficit, the Committee
noted the following advantages:

* Maintains occurrence coverage;
« Consistent progress towards deficit elimination; and
s Ease of implementation.

The Committee also noted the following disadvantages of an amortization schedule:
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. _qu_]ecti,ng fees__ m excess o_f_ __Lhe acmgri_aily determined _break-evg:_n fee level; and

" » Future generations of physicians paymg "fof'pas,f__'gf.::{lt_::ijati_énsf accumulation of the deficit.

In recommending that the Fund implement a 25 year amortization schedule, the Committee

_proposes an approach that would include long-term consistent and direct deficit reduction. . By
_lmplementmg an amortization schedule the Fund would be able to continue to offer occurrence

coverage. Further the admuustratwe reqmrt‘:ments of nnplementmg an amortization scheduie
would be manageable given the Fund’s current stafﬁng constramts '

Intmduce a Cap on Nan»Ecanomic Damages _

_ Of thc yarious tort reform measures dlscussed the: Comnnttee recommends supportmg statutory

changes that wou}d mtroduce a cap of $250, {)OO on non-conomic damages m ‘medical
malpractice cases, -

The Comimittee felt that such a.éhange' in the statutes should be based on the language which
introduced a similar cap of $1 million in 1986. That is, the Committee discussed as a. second
option for reducing the deficit :mposmg a cap on non-economic damages of $250,000 on all

_claims that have not yet been filed with the Fund.

The Committee asked M&R to evaluate the impact of a cap of $250,000 on non-economic
.damages on the Fund deficit and on Fund fees (see Appendix E for details). With respect to the
‘impact on Fund fees, M&R’s. anaiysxs indicated that the fees to be effective Iu!y 1, 1994 (which
“were established at the ‘actuarially determined ‘break-even level) could be reduced by 19.0% if
a cap of $250,000 on pon-economic damages were to be effective by June 30, 1994. ‘The table
below shows the est;mated nnpact by major provider type:

1 $3,150- - 19.0% $2,552 -
E '2 6300 | 190% | 5103
3 15,750 19.0% 12,758
E 4 18,900 19.0% 15,309
ﬂ Acute Care Bed 208 19.0% 168
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With respect to the impact on ‘the Fund deficit, M&R’s anaiyszs indicated that the projected
deficit of $69.7 million as of June 30, 1994 would be reduced by between $14.6 million to $29.6
million if a cap of $250,000 on non-economic damages were in place by June 30, 1994 that
applied to all acnons filed on or after that date

' _Fmally, M&R esﬂmated that, 1f a cap of $250 000 were effecuve by Jupe 30, 1994 and the Fund
fees were not reduced to reflect the anumpated cost’ savmgs then the deficit could be further
reduced by $17.6 million. _Thls reductmn wouid be in adchtmn to the cstnnated reducuon of
$14.6 million to $29.6 million described above.

The Connnittee noted the following advantages 'of introducing a cap on non-economic damages:

. Reduces the deﬁcxt w1thout collectmg fees in excess of the actuanally dﬁtﬁrﬁlm@d break%:ven
T level; "

*  Reduces the future anticipated payments of the Fund; and
* May allow for claims 16 be settled more expéditi'Onsly._

The Committee also noted the following disadvantages to imposing a cap on DOD-eCONOMIC
‘damages:

. .__'antmg a clalmam s nght to rccovery for damages such as, pam and suffermg, loss of
o consomum etc.; : .

. Recogniiion that the greatest impact of a cap would occur on the most severely injured
patients; and R o

. ._Probabie consutuuonai challenges

In recommendmg that a cap of $250,000 be imposed on noneconoxmc damages, the Commmee
proposes a change in the statutes that they believe would address an elemental and necessary
change in the tort system for resolving medical malpractice claims. In changing the statutes to
impose a cap on all claims that have not yet been filed, this provision would reduce the existing
published deficit which reflects all claims that have occurred regardless of whether or not they
have been filed.

Periodic Payment of Awards
From inception of the Fund in 1975 through 1986, Wisconsin statutes required that if a

settlement included future medical expenses, any such expenses in excess of $25,000 must be
paid into the Fund by the primary insurer, organization or person responsible for such payment.
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‘This amount would be placed into an account and disbursed to the claimant as the expenses are
detenmned by the Commissioner to be: reasonabie and necessary The payments would continue
until the account is exhausted or until the injured person is deceased. It should be noted that ﬁus
statute affected only a small minority of the Fund’s claims, as most settlements were not
impacted.

Under Wxsconsm Act 34{} t}ns prov:szon was modlﬁed to apply only to setﬁements awards and
_ _]udgments before June 14, 1986 " Thus, unless thc parues otherwme agree future medacal
expenses are currently pald in a lump sum.

It was the consensus of the Committee that the statutes should be modified to again allow the
Fund to pay out future medical ‘expenses on a. penodlc basis. The Commﬁtee felt that statutory
changes sheuid bc d.rafted so as to mclude the foliowmg prowsmns o

. Pay future m_edlcai expenses on an as—mcurred basis rather than as a lump sum payment;

* Allow for payments to connnue untll the patxen!: dxes rather than only untﬂ the account is
exhausted; and

* Allow for the claimant’s attorney 1o receive either periodic paymenits or a lump sum payment

_ _of contingency fees _bas_f_:d_ on the c_li_scounted fumre medical exp_enses.

) 'I'he Comr.mttec in evaluatmg tl:us optxon 1dent1ﬁed the followmg advantages
. Panent wouid receive funds for as’ iong as ueeded and

e May allow for claims to be settled more exp__c_éditiogsi_y.

The Committee also identified the following disadvantages of this option:

* Administrative turden of determining what are reasonable and necessary medical expenses;
o Xpel

e Adverse impact on the claimant due to loss of control of ﬁmds and medxcal expense
decisions.

In recommending that future medical expenses be paid on an as incurred basis, the Committee
proposes a change in the statutes that they believe would benefit both the patient and the Fund.
The patient would benefit by receiving medical payments for as long as needed, and thereby not
taking on the risk of exhausting the amount received via a settlement. The Fund should benefit
by not having to pay out future medical expenses in a lump sum payment and thus preserving
its asset base (and potential investment income). Furthermore, if the patient does not live as
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_Iong as annczpated or actual medzcal expenses fall short of expected levels, the amoum of moncy
that is set aside to pay for the patlent s antl(:lpatcd future medical expenses wou}d revert back
to the Fund.

While the Commiitee did not quantify the potential impact of this recommendation on the Fund
deficit, it did discuss the recent settlement of the Ready v. Yap claim to illustrate the uncertainty
inherent in {:stamanng a claimant’s annclpated future medical expenses. Specxﬁcal}y, this claim
was settled for $19.1 million (including defense costs), of whxch roughly $15 mﬂhon represented
anticipated future medical expenses.

Statutory Reqmrement for Mmzmum Fee Level §

Chapter 655 27 of the Wzsconsm statu{es prowdes for the followmg cap in estabhshmg overall
assessment levels for the Fund:

"Limit on Fees. Every rule setting fees for a particular fiscal year. ..... shall ensure that
the fees assessed do not exceed the greatest of the following: '

1. The estimated total dollar amount of claims to be paid during that particular fiscal year.

2. The fees assessed for the fiscal year preceding that particular fiscal year, adjusted by the

commlssmner of insurance to reflect changes. in the consumer price index for all urban

~ consumers, U.S. city average for the medacai care group, as éetermmed by the U.S.
department of labor. . _

3. Two hundred percent of the actual total dollar amount of claims paid during the calendar
year precedmg that particular fiscal year.”

While the statutes deﬁne"a maximum levei on Fund fees, they ate silent as to a minimum level.

The Committee noted that in five of the nine fiscal years since July 1, 1985-86, the final fee
levels approved by the legislature were below the break-even fee level estimated by M&R at the
time. It was the consensus of the Committee that this impedes the Board’s ability to reduce the
deficit, and that consideration be given to establishing a statutory minimum Jevel for Fund fees,
to be set at the actuarially determined break-even level.

The Committee noted the following advantages 1o implementing a minimum requirement on fee
levels:

* Should not allow the deficit to increase; and

e Should help focus the Underwriting & Actuarial Coinmittee to more closely examine the
actuarial projections. '
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The Comrmttee aIso recogmzed the folIowmg disadvantages to unpiememmg a mlmmum Ievel
on fees: '

e Iess flexibility in the fee setting process; and

* The minimum Jevel would be based on a set of fnture projections.

In recommending that a mmimum level be set on Fund fees, the Committee proposes a statutory
change that would help to ensure that the deficit would not increase in the future.  The minimum
fee level would be set equal to the actuarlaliy detem}med break—even fee 1eveI as appmved by

the Boarcl of G{)VCIIIOIS

_:Dzscusswn of Optwns Conszderea’ but not Recommended

The seconci set of o;mons dzscussed by the Com:mttee for reducmgiretmng the’ éeﬁcn can be '
characterized as options which would requlre sn'uctural change to the Fund as it exists today.
These options were discussed in response to the assumption set forth by the LAB report, which
is that the deficit is more of an immediate concern. In response to the LAB’s view of the
dcﬁcxt the Committee identified four options for retiring the deficit in a shorter length of time.
These options included:

Convert the Fund coverage from occurrence to claims-made;
. !ﬁcr'éase"the 'thrééhéld of the Fund; £
. ant the amount of Fund coverage and

. -:Estabhsh a two-tier fee Tevel, w:th the fees based upon how §ong the provxder has
'partlcxpated in the and '

The Cemmmee $ dlscusszons of each of these opnons is summarized below.
Convert tke Fund to Clazms-Made Covemge

The Fund currently provides uniﬁmted coverage in excess of | primary insurance limits to most
healthcare providers in'the state. The per occurrence primary limit has been $400,000 since
July 1, 1988, with an annual aggregate primary Hmit of $1,000,000. Chaptcr 655 of the
Wiscensi:u statutes specifies that the Fund shall provide coverage on an occurrence bas_is. _

Ore of the options discussed by the Committee for retiring the Fund deficit would be to convert
the Fund to claims-made coverage, coupled with an explicit provision in the Fund fees during
the transition period to reduce the deficit.
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If the Fund were to convert to claims-made coverage, the Committee noted the fonowmg
advantages:

* Clarifies the Fund’s funding needs;

e Should allow for deficit reduction:

. _Shoﬁld facilitate the fee setting pxbces_é;”.'and

e Should allow for some fee reduction in the early years of the conversion process.

The Co_minit_te; also noted following disadvantages of converting to claims-made coverage:
. _Ma'g_l_;_itl__.ld_e_ of _t_hqgtrucmfai changes n:éd_e_d;.

. :C'Qil_cé_ting_,fees in excess of the acmamally deteﬁnined:.breakéf:;}cn fee level;

. Accepianée of claims»m_adc 'cove'r_age_by Ii_éalth care_'pfovide_rs; _

» Mobility of health care providers into and out of Wisconsin;

e Tail policy considerations; and

e  Administrative concerns.

In discussing these potential disadvantages, it was felt that the éohcépt of éonverting 10 claims-
made coverage would be more acceptable to providers if it were coupled with a reduction in
_Fund fees. Another possible feature would be to freeze fees at some level dur;ng the ::ransu;on
period.

It was also sﬂggested“{hat the Fund should consider the waiver of the {ai:i'.premi.um for prbviders
under certain conditions. Many primary carriers writing claims-made coverage in Wisconsin
currently prov;de a similar feature in the event of death, disability or normal retirement. In
order to waive the premzum for tail coverage, the fees would have to incorporate an explicit load
to provxde this waiver. In effect, the Fund would pre-fund the cost of the tail coverage across
all providers uniformly.

The ké;} administrative concern would be monitoring csmpliaiice with :respect to tail policies,
particularly for providers that leave the state. One option discussed was to offer a waiver of the

premium for tail coverage for anyone leaving the state who has participated in the Fund for at
least five years.
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As a result of the Committee’s discussions, M&R was asked to explore the impact on Fund fees
and.the Fund deficit of. converting to claims-made coverage (see Appendix F for details).
Specxﬁcally, M&R was asked to develop. md;cated claims-made "step factors" based on the
historical emergence patterns of the Fund’s Iosses by report year contribution. "M&R was also

~ asked to estimate the impact on the Fund deficxt if Fund fee levels were established above the

"break-even" level for claims-made coverage, but below the current levels. Finally, M&R was
to incorporate. into their analysis the cost of prewfuﬁdmg tail coverage in the event of death,
disability or retirement, as well as for provzders who leave the state after pamcrpanng in the
Fund for at least five years. : :

In their a.nalysm M&R assumed the Fund would convert to claims-made coverage on July 1,
1994 with a five year timeframe to retire the deficit. Under this’ scenario, the 1994-95 funding

level would be rediced to $30.2 million versus the $54.8 million Tevel approved by the Board

for occurrence coverage. Increases would be needed over the next four years'in order to
continue to.reduce the deficit, and to phase in the conversion to mature claims-made coverage
by the end of the fifth year. ~Funding levels for subsequent years would then. contemplate only
claims expected to be reported during the year that occurred after July 1, 1994. The projected
funding levels under this scenario are summarized below:

 July1,1993-94 | - $51,149,000 i $69,689,000
! July 1, 1994-95 30,202,000 (41.00% 35,804,000
July 1, 1995-96 34,219,000 133 14,971,000
July 1, 199697 38,770,000 133 3,707,000
July 1, 1997-98 44,805,000 15.6 373,000
 July 1, 1998-99 52,033,000 16.1 0
July 1, 1999-00 57,961,000 11.4 0

The indicated percentage changes in funding levels shown above overstate the impact on an
individual provider, as the M&R analysis assumed a 3% annual growth in the Wisconsin
physician population. For example, while the overall assessment increase for Fund Year 1999-
2000 represents an 11.4% increase, the impact on an individual provider is only 8.2%. The
following table shows the current class 1 physician Fund fee along with the projected fees under
this option:
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. July1,199394
July1, 199495 " @1.0%
July 1, 1995-96 1100
_July 1, 1996-97 10.0
CJuly 1, 199798 122 -~
July 1, 199899 127
Tuly 1, 199900 82

The Special Committee concluded that restructuring the Fund to provide claims-made coverage
. provides the most immediate method of reducing the deficit with the least short-term effect on
provider - fees. . ‘However, the Committee believes. that .retention of the occurrence form' of
coverage along w;th adoptmg a 25 year amomzailon schedule is the preferred eptlon due to
: severai s:easons : - L

| -I Comlstent thh onglnal mtent of the Fund

. Main{ains the current structure of the Fund; and.

«  Spreads the costs of deficit reduction over a longer time frame and more providers.

If the Board of Governors determines that there is a cbmpelling need to address the deficit in
a more immediate fashion, then the option of converting to claims-made coverage should be
reconsidered.

Increase the Threshold of the Fund

From inception of the Fund in 1975 through 1987, the threshold for penetrating the Fund
coverage was $200,000 per occurrence. One of the provisions of the 1986 tort reform activity
(Wisconsin Act 340) was to increase the Fund’s threshold to $300,000 per occurrence on July 1,

1987 and to $400,000 per occurrence on July 1, 1988. The threshold has remained at $400,000
since July 1, 1988.
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As one option for reducing the Fund deficit, the Committee discussed increasing the Fund
threshold to either $500,000, $750,000 or $1, OOO ,000 per occurrence while freezzng fees at their
current Icvel durmg the iransmon '

The Commite deifid the fllovin advaiages of s option:

o _:_Maint;iins:__o't_:cﬁrrgﬁé;e céirerag{_é;

. Transf_ers_ more of the exposure into the competitive marke{_;

. Consxstent wzth the ongmal mtent of the Fund to provxde high~1ayer excess coverage and
. Reduces the number of clalms penetratmg into t}m Fund

The Commmee ajso identified the following disaévantages of this option:

. Collectmg fees 'in. éxc':.é'ss.df 'the aétﬁarially détcﬁﬁine_d_.brgébeveﬁ'lé‘}.él;

. Wlil reduce but not eizmmaie the defic;i |

;f ' Increases the total medlcal profcss;enai lxabxhty expenses of provrders and.

L. May adverseiy xmpact the capacxty of the prmaary market

M&R was asked to esmnate the uznpact of a change in the Fund tbreshcld on Fund fees and on

the Pund def cit (see Appendxx G for detalls) In addmon Fund management surveyed the
primary carriers and self-insureds to assess their reaction to such a change.

The first part of M&R’s analysis focused on the indicated reduction in the break-even Fund fee
levels if the Fund threshold were. mcrcased on Iuly 1, 1994, which is summarized in the table
below: _ . _

$ 400,000 - $54,785,000 Sls o o 0.0% |
500,000 51,878,000 | 2,907,000 53
| 750,000 46,063,000 8,721,000 15.9
If 1,000,000 41,487,000 13,297,000 24.3
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To interpret this table, the second row shows that if the threshold were increased to $500,000
on July 1, 1994 the break-even fee level would be $51 ,878.000, a reduction of $2,907,000 from
the current fee level of $54,785,000. This represents a potential reduction in Fund fees of
5.3%. However, upon reviewing the impact on the primary market of a change in the threshold,
the increase in the primary market’s rates would more than offset the indicated reduction in Fund
fees, thereby actually increasing the total medical professional liability expenses of providers.

The second part of M&R’s analysis focused on the estimated impact on the Fund deficit if the
threshold were increased but Fund fees remained unchanged. That is, rather than reducing Fund
fees by the amounts shown above to reflect the change in threshold, the Committee’s intent
would be to direct the indicated cost savings toward retiring a portion of the deficit. The table
below summarizes the results of M&R’s analysis: T

$400000 | $ 0  |'$ 0 | $(69,68,000
500,000 2,907,000 | 4,269,000 (65,420,000)
750,000 8721000 | 12,806,000 |  (56,882,000)

| towow | paomow | 1956000 | (50,163,000

To interpret this table, M&R has estimated that the Fund deficit as of June 30, 1994 will be
$69.7 million. If the legislature approves the break-even fee levels for the July 1, 1994-95 fiscal
year, M&R estimates no change in the deficit as of June 30, 1995. Thus, the starting point for
their projections was a baseline deficit forecast of $69.7 million.

The second row in the table above shows the projected impact on the deficit if the threshold
were increased to $500,000 on July 1, 1994. Column (2) shows that the Fund fees could be
reduced by $2,907,000 and still maintain a break-even posture (this is identical to the amount
shown in the first table). However, if Fund fees remained unchanged, this amount would be
available to reduce the deficit. '
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The Fund’s financial statement recognizes future investment income that is expected to be earned
on the Fund’s assets before the assets are discharged as claim payments. When the impact of
future investment.income is recognized, a $2,907,000 contribution toward the deficit trapslates
into -a $4,269,000 reduction in the deficit during the July 1, .1994-95 fiscal year (shown in
column+(3) above). ~This would reduce ‘the projccted deficit as of June 30 1995 from $69 7
million to $65.4 million (shown' m coiumn (4)) :

Similar mterpretat;ons can, be gwen to the potential unpact of mcrcasmg the thxeshold to
$750,000 or $1,000,000. =

M&R also examined the potential impact on the Fund deficit if the threshold were to be
'mcreased to $1, OOO 000 in three stages with Fund: fee:s remazmng at their current level:

. $500,000 on July 1, 1994;
s  $750,000 on July 1, 1995; and
s $1,000,000 on July 1, 1996. : - -

Under this scenario, M&R estimates that the Fund deficit would be reduced by $21.9 million
during the three-year transition period. In addition, the Fund fees could remain flat for the
fourth year and still’ adequately cover the Fund’s pmjected loss costs for the July 1, 1997-98
ﬁscai year. :' : . o S

The Spec1a1 Commmee concludefi that i mcreasmg the Fund {hrcshc)ld while freezmg fees provzdes
an immediate method of rcducmg the deficit. However, the Committee behcves that amomzmg
the deﬁcxt ovcr 25 years is the prefcrred opnon due o severa\} rcasons

" Spreads the cost of deficit reduction over a longer thneframe'and more providers; and
* Less volatility in the total medical professional Hability expenses of providers.

If the Board of Governors determines that there is a compelling need to address the deficit in
a more immediate fashion, then the option of increasing the threshold while freezing fees should
be reconsidered. The Committee also believes that consideration should be given to increasing
the threshold in the future so as to posmon the Fund mare appmpnate!y asa hzgh~§ayer excess
insurer.
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Limit thé Ambunt of Fund Cav'éragé'

The Fund currently provides unlimited coverage in excess of primary insurance limits to most
healthcare providers ‘in'the state. “As another option to retire the deficit, the Committee
discussed the impact on the deficit of limiting the amount-of Fund coverage. = It should be
emphasized that the Committee’s intent would be to only limit the amount of Fund coverage,
with no limitation on the total amount awarded to a claimant.

In evaluating this option the Committee noted the following advantages to limiting the a;ﬁount
of coverage provided by the Fund:

« . May '3'ffé_'fcit' _tbéfsé@lgtr_;en_t considerations or 'v_'e;fdi_ct_ ¢xp§c§aii§n$_; and

. Transfez;s .rno.re of the ex?osure i:xt§ the .competitiv.c. ma;rket

The Committee also identified several disadvantages of this thiép:

e  May shift the liability of claims to providers who purchase higher limits of coverage;
*  Availability of excess coverage; and

. _ 'I'he'probéﬁi'}ity .Woﬁldﬂho'w cxiSt "whé'ré a élaimént inajr not“'"'bé__f\iily compf:nsatqd.

.'The Commlttee asked M&R to esnmate the unpact on the deficit if the Fund were to provxde
hmued coverage but. freeze fees at theu' current levcl (see Appendlx H for detalis)

The first pa:t of M&R’s analyszs focused on the reductmn in thc break-even Fund fee levels if
the Fund had introduced limits on the amount of coverage on }uiy 1, 1994. The table below
simmarizes the indicated Fund fees for the July 1, 1994-95 fiscal year for a class one physician
under four options:

$ Unlimited $3,150 $0 0.0%
20,000,000 3,024 126 4.0
15,000,000 2,961 189 6.0
10,000,000 2,835 315 10.0
5,000,000 2,489 661 21.0
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The second part of M&R’s analysis focused on the estimated impact on the Fund deficit if
coverage limits ‘were introduced but Fund fees remained unchanged. That is, rather than
reducing Fund fees by the amounts shown above to reflect the change in 'Fund coverage, the
Committee’s intent would be to direct the indicated cost savings toward retlnng a portion of the
‘deficit. “The table beiow summarizes the results of M&R’s analysis:

I Sudtimta | s o . | s o | © (69,689, 000) 1
20000000 | 2257000 | 3314000 | (663750000 |
15000000 | 3178000 | 4667000 | (65022,000 |

| to00000 | 5220000 | 7,679,000 | (62,010,000

H 5,000,000 11,502,000 - | 16,890,000 | (52,799.000)

To interpret this table, M&R has estimated that the Fund deficit:as of June 30, 11994 will ‘'be
$65.7 million. If the legislature approves the break-even fee levels for the July 1, 1994-95 fiscal
-year, M&R estimates no change inthe deficit as of’ June 30, 1995 “Thus; the startzng ;mmt foz'
. their projections was a baselme def c;t forecast of $69 7 mxihon - _

The second row in the table above shows the pro;eczed impact on the deﬁcxt if the Fund
coverage were limited to $20 million on Juiy 1 1994 ‘Column @ shows that the Fund: fees
could be reduced by $2,257,000 and still maintain a break-even posture (ﬁ:us is identical‘to the
percentage savings shown in the first tabie) However if and fees remamed unchanged this
amount would be available to reduce the deficit. s S

The Fund’s financial statement recognizes future investment income that is expected to be earned
on the Fund’s assets before the assets are discharged as claim payments. When the impact of
future investment income is recognized, a $2,257,000 contribution toward the deficit translates
into a $3,314,000 reduction in the deficit during the July 1, 1994-95 fiscal year (shown in
column (3) above). This would reduce the projected deficit as of June 30, 1995 from $69.7
million to $66.4 million (shown in column (4)): Snnﬁar mterpretanons can be given to thc
potential impact of oﬂaer lumts on Fund coverage.

The Special Committee concluded that Iimiting Fund coverage while freezing fees provides an
immediate method of reducing the deficit. However, the Committee believes that retention of
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the imijimiied'form of coverage along with amortizing the deficit over 25 years is the preferred
option due to several reasons: .. .. . . .

. Spreads the costs of d:t_é_ﬁ'c_i_t: icdm_:_t_io_n ovér _t_he'logge'r time frame and _mb_re p_rovideis; and

«  Consistent with the original intent of the Fund to ensure that claimants would be fully

If ﬂié"Board of Governors determines that there is a:cemﬁe'i}mg'need to address the deficit in
-a ‘more immediate fashion, then the option of limiting Fund coverage should ‘be reconsidered.

Establish a Two-Tier Fee Level

'- Thefmai thi_@;; disé;xs'se'd'._by the Cbmmittee for redﬁcii;g the deficit would be to introduce 2
‘two-tier funding mechanism whereby physicians that have been in the Fund for X years would
pay a higher fee than equivalent physicians who haven’t been in the Fund as long. The rationale
“behind this alternative is that physicians who have been in the Fund are the ones who accrued
the deficit and therefore should be responsible for retiring it

In evaluating this option, the Comimittee identified the following advantages of establishing a
two-tier funding mechanism: = = .. - R e _ .

'+ Places responsibility of retiring the deficit onto those who accrued it; and
. May facilitate the necd to attract ym.mgér“ ;Shy'sician's“ into fﬁc state.

The ;Committee also” noted .-l::he .foiidﬁriné disad§éntages t_o_'.cstai_)llishing. a two-tier funding

. Determmanon :6f Swhich physiciaﬁé are respons.i'ble; fof the deficit;

e Collectibility of those funds levied against the responsible physicians; and

o Admiﬁjsﬁ*ativc CONCEIns. | | )

The. Special Committee concluded that establishing a two-tier fee level me@hanjsm wouid impose
too. great a burden on an ever-decreasing population of providers to retire the -deficit.. The

Committee also believed that the other disadvantages listed above outweighed the advantages and
because of this concluded that this option should not be recommended.
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RESPONSE TO THE JOINT TASK FORCE REPORT

In addition to identifying options for retiring the deficit, the other main charge of the Special
Committee was to respond to the Joint Task Force Report which identified 17 issues for potential

‘improvement in the Fund’s operation.  The Committee’s discussion of each of the 17

recommendanons of the Jmnt Task Force 15 summam,ed below.

T_asi; Force_"Recomgndgnon_ 1.

Special Committee Response:

Task Force Ré'c__ommendati{m 2.

Special Committee Response:

Pursue tort reform, specifically a cap on non-economic
i damages, as a'key system modification essential to stabilize

medical hablht_y premiums and awards. A shortened
enforced statute of limitations (2 years) and the institution

_ of perlodac payments wouid also be beneﬁcxa}

The precedmg sectmn of thxs report summamed the |

Commxttee s recommendation that a cap on non-
" economic damages of $250,000 be introduced
"(Recommendatlon 2), and that mandatory periodic
‘payments for future medical expenses be reinstated

(Recommendatmn 3). The Committee also examined the

" Fund’s experience with regard to claims that have been
'reported after the statute of limitations has expired.
“Upon = reviewing  these claims, the Committee

recommends referral of this issue to the Claims

 Committee and the Underwntmg and © Actparial .
‘Comumittee to continue to monitor the development of

such clanns

“ Delineate in statute the obhgatxcns of the primary carrier,
_deﬁmﬁons of coverage and exclusions so as to facilitate a

better ﬁt bﬁrween pnmary and Fund coverage.

Fund management informed the Special Committee that
the Fund’s Claims Committee has held seminars

'compnsed of claims representatives from primary

insurers and self-insurers to improve coordination of
defense efforts. Furthermore, the Ad Hoc Insurance
Undervmtmg ‘Commmittee recommended that an

‘administrative rule be promulgated to require disclosure
“of limited coverage to both the health care provider and

the Fund The rule has been promulgated and was
effective October 1, 1993. Based on this, the Special
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Committee decided that no further discussion was
necessary on this recommendation.

Correct inequities in participating and paying into  the
Fund - Examples:  health care providers currentiy not
paymg mdivzdually into Fund (e.g., oral surgeon on
hospital staff, psychologists, social workers) but covered by
blanket corporatc coverage; MCW physicians paying a
reduced rate. Also, health care providers not eligible for

. Fund coverage.

Fund management informed the Committee that the

_ Board had prewously considered assessing employees of
_ heaIth care providers (i.e. , chiropractors, oral surgeons,

podlatrxsts, ‘and optometrists) but withdrew the request
pending the. development of actual claims experience by
these employees. Furthermore, the Ad Hoc Insurance
Underwntmg Commxttee recommended creation of a
standing insurance subcommittee to address such issues.
Based on- tbis the Committee decided that no further
dlscussmn was necessary on this recommendation.

Institute better ‘claims coordination between primary

 carriers and Fund.

The Specml Committee discussed the issue of claim
coordination between primary insurers, self-insurers

and the Fund. One area of dispute relates to the

prnnary msurer’s fiduciary responsibility to provide a
defense to the Fund pursuant to statutory requirements.
Another area of dispute relates to whether or not a
potentially catastrophlc case should be settled or tried in
court. The primary insurer may wish to try the case,
while the Fund may wish to attempt settlement since it
is subject to the risk of a catastrophic award should the
case be tried and lost. Still other disputes may arise as
to the Fund’s pursuit of contribution on behalf of
“neghgent" prtmders even if they were not named in the
suit by the plaintiff. Fund staff provided the Committee
with information -on actions that have been instituted to
address these issues. For example:
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. In 1992, and 1993, the Fund sponsored a 2-day
' ""cialms relahonshxp" program to discuss and
resolve claims handling issues of mutual concern
between - insurers, self-insurers and the Fund.
Claims staff from primary insurers, self-insurers

and the Fund attended these programs to discuss

"_the Fund’s claims handling practices and
statutary requxrements The Fund plans to
‘sponsor regular annual "relationships” meetings;

e The Fund is in the process of working with

'pr:mary ‘insurers to deveicp an - alternative
“dispute resolution (ADR) - program to resolve -
3dxsputt$ between insurers and the Fund for

cases mvolvmg mtﬂt:ple defendants. Currently,
these parties must resort to lawsuits to settle
their differences;

& ‘The Claims Committee has become more actively

involved in claim settlement issues, particularly
~as they relate to requests for contribution from
_ primary insurers or self-insurers; and

e The Fund has made an effort to solicit- input

‘from both’ primary " insurer. ‘and self-msurer '
representatwes on special claims projects, issues
and commxttees

"Based on the above actions, the Special Committee

determined that reasonable efforts have been taken to
respond to the recornmendation contained in the Task
Force '__report." |

Make claim managemen{ iess pOlItlcal

The Special Committee noted that the Fund’s Claims
Committee membership had been increased to add two
more members from an insurance company and self-
insured claims department giving greater representation
to msurers '

The 'Special' Committee also considered the possibility
of the Fund discontinuing the contracting of claims
services and handling claims internally.
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_ As background for the Committee’s discussion, Fund

management reported that the pumber of full-time

. _equivalent (FTE) claim handlers used by Wausau to
- handle the Fund’s claims were as follows:

e Fiscal year 1991 - 2 FTEs

~*  Fiscal year 1992 - 2 FTEs

Fiscal year 1993 - 3 FTEs

In discussing how the Fund’s claims are currently
_handled the Committee considered the Office of the

_ :_:Ci)mmmsmner of Insurance’s reasons for maintaining a

claims contract:

. The state has no established training

. opportunities for claims handlers and, based

upon the relatively small number of claims

~ handlers involved, it may be cost prohibitive to

. design and maintain a program to keep these file
handlers adequately trained;

. The state has less flexibility in adding employees

to the payroll than a private company .does (for

~‘example, to keep up with increases in number of
claim files to be handled); and

e The state’s salary scale is less competitive than
_private industry.

Because  of this, the Committee recommended
continuation of the current practice of contracting for
the day-to-day claims management of the Fund.

Revise the mediation system; institute binding arbitration
system for smaller claims.

The Committee discussed the existing Medical Mediation

Panel (Panel) process, to which every filed claim is
subject. The Panel is operated out of the director of
state courts’ office of the Supreme Court. Its decisions
are nonbinding; however, 25% to 30% of the claims
mediated do not go on te circuit court.
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The Committee also noted that 2 new Supreme Court

~ rule effective July 1, 1994 grants a judge the power to

require pamfs to submit to an alternative dispute
resolution method of their choice. The rule does not

 differentiate ‘between medical malpractice cases and

other types of cxvzl cases.

The Committee, in evaluating the strengths and
Weaimesses of the mediation panels, decided that the
panels do help to filter out the smaller, sometimes
frivolous lawsuits but only hindered and slowed the legal

process for the: larger, ﬂﬂﬂ»frxvolous lawsuits. Due to

""" the number of issues and complexities related to the

Task Forcé _Recomméﬁdation 7.

“Task Force Recommendation 8.

Special Committee Response:

me(hatmn panei system, “the Special Committee
recommends referral  of an evaluation of the

_effectlvena;s of the medlatlen panels to the Cla;ms

Committee,

Limit amount of Fund coverage.

" The Committee’s discussions regarding  this
' :recommendatlon ‘were summarized in the preceding

sect:mn of tlus report {see page 24)
R{f:stmct_ure ;{ajsscs_ for Fund coverage (i .-e‘.:; ‘more classes).

The Committee reviewed information showing the
compression of the nine Wisconsin Health Care Liability

- Insurance Pian (WHCLIP) classes into the four classes

created by Act 340. The experience of the Fund showed
that the reianvlty by class for each of the nine classes,
as defined by WHCLIP, collapse reasonably well into
the four classes of the Fund.

The Committee also discussed the following issues:

. The economic/insurance equity of nine classes;
and

. The social equity of four classes.
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“The Speclal Comm:ttee recommends referral of the

actuarial indications to the Underwriting & Actuarial
Commxttee, noting that the Committee reviewed Task

 Force Recommendatmn 8 and concluded that
_ _restructurmg the classes would not affect the Fund
 deficit.

_ Impiemcnt mb;g_;é_c}nsistent coding of physician specialty by

primary carrier.

_It was the consensus of the Committee that, since Task

y __._Force ‘Recommendation 9 had been addressed by the Ad

| Hoc Insurance {}nderwntmg Committee and 2 rule has .

Task Force Recommendation 10.

Special Committee Response:

Task Force Recommendation 11.

Special Committee Response:

Task Force Recommendation 12.

Special Committee Response:

| -_been premulgated no further- dxscussmn was required.

Expedzte {_:__la_._un__s processxng where Fund’s liability is ev1dent.

~ The Special Commnittee acknowledged that the Claims
‘Committee is continuing to closely monitor and suggest
improvements to the claims process. .Because of this,
__the Committee decided that no further discussions were
' 'needed regardmg this recommendatmn

_'_:.Estabhsh p}:oper }ong-term and short»term approaches to

reserving the Fund.

___The Commlttee, in discussing the case reserving
_ __philosophy “of the Fund, acknowledged that until
“recently the Fund did not have the resources needed in

order to closely monitor its case reserves development.

‘The Special Committee noted that the Claims

Committee has been more active in recent years and
with the Fund’s new computer system the reserves will
continue to be monitored closely.

Evaluate trip insurance where patients would buy protection
for a given procedure.

The Committee discussed the value of making trip (per
visit) imsurance available to patients, either as a
supplement to mandatory Fund coverage or as optional
coverage if the Fund were not mandatory. This
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insurance could be purchased by the patient if and when

o desxred sxmxiar to flight insurance.

Task Force Recommendation 13.

~_ Special Committee Response:
R K ‘concurrently w:th Task' Force recommendation 7.

Task Force Recommendation 14.

~ Special Committee Response:

The. Commxttee believed that the idea of trip insurance

may . be ahead of its time and not for immediate
_conmderatlon Furthermore, the Committee foresaw
. extensive admmxstraizve problems associated with

lmplementmg this type of product.
Eva}nate tlered hxmts for Fund coverage.
The Commxttee dxscussed Task Force recommendation

The Committee’s discussions were summanzed_m the
precedmg sectlon of this report {see page 24).

Evaluate addition of coverage for punitive damages.

Punitive damages are defined to include damages
awarded by a court in addition to compensatory
damages. They are intended to punish the negligent
party for willful and wanton misconduct and to serve as
a deterrent for such actions that have given rise to the

o claim. Cons:stent mth prewous Board actions, the:

Task Force Recommendation 15.

Special Committee Response:

Task Force Recommendation 16,

Special Committee Response:

Comm:ttee recommended that the Fund should not offer

coverage for punitive damages.

Evaluate Fund premium structure and how it impacts on the
supply of primary care and OB practitioners.

The Committee discussed Task Force recommendation
15 concurrently with Task Force recommendation 8. As
was previously noted, the Committee recommended
referral to the Underwriting & Actuarial Committee of
this issue.

Raise base coverage limits to $1 million.
The preceding section of this report summarized the

Committee’s recommendation with respect to increasing
the Fund threshold (see page 20).
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Adequately address administrative resource needs of Fund
staff 'so Fund can be more responsive to providers.

" The Committee acknowledged that the Fund has added

two permanent staff positions and zmplemen’ted a new

" '_camputer system to address its administrative needs.
* Furthermore, the former Investment Committee has
~ been recently enlarged to cover finance and audit

matters and will become more involved in monitoring
the resource needs of the Fund. Because of this, the
Committee decided that this recommendation has been

 addressed suffic:enﬂy and that no further discussion was -
:_'-’necessary



